Comments on the Federal Discussion Paper
Legislatively Expressing Purposes
Statutory provisions expressing the purposes of transport offence legislation is a difficult and technical area to begin to provide comment on.  A defining and guiding section placed in Criminal Code could help guide the judiciary in their interpretation of the sections.  However, this depends on an exacting set of guidelines which is, in and of itself, a nearly impossible proposition.  Further, the “Purposes” and “Declarations” sections set out in the Discussion paper do not necessarily recognize actual facts in practice.  For example – “to provide simple and effective means of enforcing the provisions of this Part” seems to try to guide judges into the idea that a streamlining and oversimplification of matters would be appropriate.  The currently enacted sections of the Code recognize the balance between public safety and individual liberty.  A phrase like the one noted would upset that delicate balance and lead to intrusions beyond the minimally intrusive methods currently allowed.
Further, the suggestion that “instruments operated by qualified technicians provide reliable and accurate results of blood alcohol concentration” ignores many facts grounded in reality.  While the vast majority of BAC testing conducted is accurate, there are still many situations where questionable practices raise doubt in the system.  Examples of police forces cannibalizing and repairing their own instruments, while rare, do exist.  Practices such as allowing contaminants, such as hand sanitizer, into the breath room during testing are not uncommon.  Scientific principles, such as the fact that some individual’s breath partition ratios are different from the instrument’s calculations, are ignored.  These sorts of issues mean that individuals may be convicted of a criminal offence, lose their license, be fined or imprisoned and be saddled with a criminal record, even where they are not guilty.  The rush to eliminate a category of defences and do so without providing the means for defence to properly raise valid defences is especially worrisome.  Recognizing facts that are not necessarily grounded in reality in a criminal case will lead to miscarriages of justice.
A declaration that random breath testing has worked in other countries does not recognize the fact that we are our own country and that the Canadian Charter of Rights and Freedoms is unique to our country.  Just because another country has had success with a program that infringes on the rights of the individuals does not necessarily make it right in Canada.

Reducing the Number of Offences and Setting the Criminal BAC at 80
Setting the BAC at 80 changes certain dynamics of the offences though not many.  The most worrisome concern in my opinion is the fact that the breath testing instruments authorized for use pursuant to the Criminal Code are not accurate to the 3rd decimal place. If one speaks to a toxicologist, this fact becomes quite clear.  Instruments such as the Intoxilyzer 5000C have a range of error of up to 20 mgs.  Prosecuting a person who has a BAC reading in the 80s would lead to the persecution of the innocent.  Older instruments have even greater range of error and while they are being phased out, they are still in use in many of the smaller jurisdictions.  The suggestion is that approved instruments report results conservatively but this is based on incorrect science.  For the majority of people the results are reported conservatively but for a large minority they are not.  In fact, for some people the results read inaccurately high.
The suggestion that it is important to lower the criminalized BAC as many individuals may be impaired at readings below 80 ignores the fact that many individuals are not impaired at readings over 80.  I have heard testimony from Crown and Defence toxicologists stating that individuals may be impaired at readings as low as 50 but that many individuals are not impaired until over 100.  It would be quite unfair to criminally punish the many for an act that is only morally blameworthy and reprehensible in relation to certain people.

Penalties
Mandatory minimum sentences are one of the least useful tools in the Criminal Code.  There will always be situations where the established minimum penalty is overly harsh.  A judge is in the best position to decide the fate of an accused.  Expanding the range of sentence which can be imposed on an accused is a useful tool.  Increasing maximum penalties establishes better deterrence to an individual than mandatory minimums.  A judge with the widest options available will be able to craft the most fit sentence to achieve the purposes of sentencing, namely deterrence, denunciation and rehabilitation.  
The fact that the average age of drinking drivers seems to be increasing and the number of offences generally seems to be decreasing, especially given increased enforcement and public engagement in reporting drinking drivers, seems to show that education is the key here.  Repeat offenders need to have their behaviour curbed.  A judge is in the best position to do so and binding the judges hands with a minimum sentence in one area which may make another, more engaging sentence unavailable.  Increasing a minimum sentence does not necessarily correlate with a decrease in the offence.  Let the judges judge.

The listing of other behaviours as aggravating is an interesting idea which I believe has merit.  It is important that the Criminal Code links the moral blameworthiness of an action to both the definition of the act as being criminal and to the punishment which is imposed for the action.  The only concern in the factors listed as possible aggravating circumstances is the imposition of higher penalties for individuals with a BAC of over 120.  The moral blameworthiness of an individual does not change between a BAC of 115 and 125, nor should the penalty.  The current level at 160 recognizes that all individuals with such a high BAC will have some sign of impairment.  This scientific proof of impairment increases the moral culpability of the act performed by the accused and justifies the harsher penalty.  However, many individuals simply do not know what quantity of alcohol is required to put them “over the limit” and the censure should not change without a similar shift in culpability.

Uniform Minimum Prohibition Periods
The simplification of minimum prohibition periods seems like a sound idea.  Further formalizing agreements with the provinces to link the minimum prohibition according to the Code with those imposed by each province would further underpin the system as a whole and provide a stronger system as a whole.  The only concern I would raise here is the obvious factor that as penalties increase and minimum sentences are imposed, the government needs to be ready for the corresponding rise in the number of trials as individuals have nothing to lose in proceeding to trial.  There needs to be some recognition for the individual who mitigates his sentence in any number of ways including a plea of guilty, alcohol counselling or similar acts.  People are practical animals generally but where there is no loss in proceeding and some possible benefit, they will always take the path where benefit is possible.

When Interlock is Appropriate
Ignition interlock devices work well because they act as a form of behaviour modification.  Ignition interlock programs help reduce the number of repeat impaired drivers.  These programs are supported by MADD Canada and the Ontario Police Association. The reason for this is because they work.  By allowing an individual to drive, but saddling them with the extra burden and cost of having an interlock device installed, this will help punish but also rehabilitate them.  A main goal of criminal law needs to be to curb bad behaviour and encourage offenders to become productive members of society.
Drinking drivers, as a group of offenders, are very different than most other groups of offenders in my experience.  They come from all different walks of life and it is difficult to form an opinion as to the stereotypical drinking driver.  I have seen everyone from those most down on their luck to the most productive members of society including doctors, lawyers, teachers, engineers and judges charged.  Ignition interlock programs help to modify the behaviour that affects all of these widely different individuals and help them avoid this improper behaviour.  For whatever reason, many people do not see traffic offences in the Criminal Code in the same way that they do others.  Again, education will be key.  However, forcing those convicted of drinking and driving offences to modify their behaviour through an ignition interlock program will go even further.  The device will be a constant reminder.  

I would further urge the committee to consider two further issues: firstly, to make the interlock provisions a part of the Code itself and take it out of the hands of the provincial officials.  This would dovetail with my earlier suggestion that the Federal government standardize punishments across the country through discussions with the Provincial governments.  The second suggestion I would make is, define when driving without an interlock device falls under the Criminal Code and when it falls under a provincial statute violation.  A stronger definition in this area would help deal with penalties which are to be apportioned for violations of such conditions.  It must be stressed that it is a behavioural modifying action and those who do not take steps to utilize it must be punished for breaching the program.  However, when the interlock is mandated by the province, the punishment should be by the province.  Clarification in this area would be helpful.
Approval of Interlock Devices
There needs to be an approval process of interlock devices so that only working machines are utilized.  However, it must be emphasized that the approval process needs to proceed in an efficient and stream-lined method to ensure that there is a continued availability of the machines for those needing them.  A transition period would help in this area.  Consultation with provincial governments to confirm that the systems approved by the Federal government are also acceptable to the Provincial governments will be key.

Random Breath Testing
The Discussion Paper recognizes that “the threshold in the Code for the police to make an ASD demand is relatively low.”  It suggests that some drinking drivers are still slipping through though.  It is impractical to believe that every driver stopped is going to be required to provide a breath sample.  The sheer numbers of tests would mean that more innocent drivers are being searched and thus the police do not have time to catch the guilty parties.  
The threshold is quite low.  An admission of consumption or an odour on the breath is all that is really needed. The reason that the ASD system is allowable is because it is minimally intrusive.  Expanding it to include all people, even without some suspicion, clearly will not be minimally intrusive and thus will not be saved by s. 1 of the Charter.  It is important to realize that if such a change is instituted and fails, it does not necessarily mean a resumption of the prior system but may lead to the downfall of the whole ASD scheme.

The suggestion that the police would be allowed to detain all individuals who may be a driver in a collision scenario completely ignores s. 9 of the Charter.  The Supreme Court has recently addressed the extreme importance of diligently protecting s. 9 and s. 10 rights where state actors decide to interfere with the liberty of the individual.  The detention and search of individuals, many of whom will not be involved in any criminal activity (at least half of people where there are 2 suspects) is an obvious and flagrant violation of the rights of the individual.  The further detention of an accused where there is lack of reasonable grounds to even indicate that he or she was the driver is further troubling.  This is, in essence, the detention and search of individuals who are not drivers.  This means that not only will the actus reus of being over the limit is removed as discussed below, but also the actus reus of actually driving.  We would then have a system where a person may be under the legal limit and may not be the driver but is still detained, searched and eventually convicted if they fail to cooperate with the breaches of their rights.  This borders on absurdity that such provisions might be truly considered.  
Using the Instrument Results to Assess Reasonable Suspicion
This is one of the most worrisome suggestions made in the discussion paper.  To suggest that we move to a system which allows the ends to justify the means is insulting to the individual liberties guaranteed to everyone in the Charter of Rights and Freedoms.  This is akin to justifying a search warrant that lacks proper grounds by assessing whether evidence of a crime was found.  
In essence, using the AI results when assessing reasonable suspicion is creating a random search justified by ex post facto evidence.  This will open up the possibility of abuse in a large way.  It is a very slippery slope to justify a search by facts only available after that search has taken place.  How many intrusions on how many different individuals will occur but never be seen due to no charges being laid?  The better solution is to better train officers to recognize factors which may contribute to impairment and educate them in properly articulating these grounds in Court, not to allow poor police work and intrusions into personal liberty to be justified by the luck that in a particular case the officer happened to be right.

As a law-abiding citizen of Canada the idea of justifying a search by relating to evidence found as a result of that search is an anathema to the whole concept of individual liberty.  The search of my body, even my breath, in this manner is insulting.  The easy adaptation to be seen by this will be when police enter an accused’s house and justify the intrusion if they find something and, if they do not, there is no remedy for the aggrieved party. State action which violates innocent people’s rights lacks a corresponding punishment of a substantial form that stops the state from using such power improperly.

Eliminating the Presumption of Identity
Eliminating the presumption of identity would be contrary to science.  The presumption is an evidentiary shortcut for the Crown to utilize in most cases.  The presumption is based on established science involving plateaus and elimination rates.  However, expanding the time frame ignores certain possibilities, such as the rare people with elimination rates under 10 mgs/hour, post offence or bolus drinking and actual plateau rates in individuals. 

The justification for the expansion or elimination of the presumption and merely adding 5 mg/half hour in the Discussion Paper is to eliminate the expense.  However, the expense is not great.  Toxicologists are already being paid by the government and are available.  The Code allows for the filing of affidavit evidence to save the need to call the expert in person.  In my practice, it tends to be a very rare exception where a toxicologist actually attends to do a simple read-back.  Simple affidavit evidence seems to suffice in the vast majority of cases.  

The presumptions which the Standing Committee relied on includes things like “if alcohol is consumed on an empty stomach” and that BAC “will then decline at a rate generally of 10 to 20 mg per 100 ml of blood per hour.”  Basing criminal convictions on generalizations and presumptions which are faulty is poor judgment indeed.  Saddling an individual with a criminal record because they may be guilty is wrong.  Proof beyond a reasonable doubt it what should be sought.  The modification of an evidentiary shortcut will cause a deleterious effect and cause some innocent individuals to be convicted.  

Elimination of Bolus Drinking and Limiting Post-Offence Drinking Defences
As yet, we do not live in a society which punishes individuals for what they may do or what they might have done, only for what they have done.  Eliminating the bolus drinking defence and limiting post-offence drinking defences eliminates the whole actus reus requirement of the offence.  Parliament has chosen over 80mg/100ml of blood as the criminal blood alcohol concentration.  Finding an individual guilty where they would not actually be over the limit is simply wrong.  Bolus drinking is a scientifically valid defence.  It recognizes the fact that alcohol does take time to be absorbed into the blood.

The Discussion Paper seems to suggest that the accused raising a bolus drinking defence is intentionally determining that the last drink would put them over the limit and is gambling.  The simple fact is that the average individual does not know what amount of alcohol is required to put them over the limit.  Common myths and misconceptions such as “a drink an hour” still exist in the general public.  A lack of understanding is the problem.  Few people know their own personal elimination rate or what amount of alcohol a standard sized drink puts into their system.  The idea of a defence arising out of bolus drinking recognizes the party who is acting without a guilty mind and who is, in fact, not committing a guilty act, but who is on the borderline.  

Greater concern needs to be placed on those well over the limit and not on the borderline cases where individuals are acting out of lack of knowledge and are factually innocent.  The morally blameworthy act which the Criminal Code seeks to criminalize is those over the prescribed BAC due to the increased danger they pose, not those who are actually under the limit.

Restricting post-offence alcohol consumption as a defence will further punish the innocent.  Alcohol is a drug but it is a non-prescription drug that many individuals use on a regular basis.  Two issues arise.  Firstly, the test to determine whether there is a reason to anticipate a police demand for a breath sample.  Any individual who feels that their BAC is below the legal limit will not anticipate such a demand as they are not committing an offence.  Further, the only grounds which may justify a demand may come from the post-offence drinking.

The second and more worrisome issue is that an individual who is not committing a criminal act will be punished the same as one who is.  Post-offence drinking is often an occurrence where individuals self-medicate to control stress.  So long as alcohol is a readily available drug and socially acceptable then people will use it to counteract stress, stress such as a recent accident.  This will lead to innocent individuals, exercising their right to self-medicate, to be convicted improperly.
Disclosure
The discussion paper states that “disclosure applications implicitly seek to negate the entire ATC AI evaluation and AI approval process and the procedures used to ensure that an AI is functioning properly and is operated properly.”  In response, the fact is that only through knowing the whole of the process and ensuring, through disclosure, that the procedures are being followed will the testing be trustworthy enough to warrant criminal sanctions.
We must not enter into an era where testing by an unknowable machine or other unknowable tests is allowed to justify criminal convictions.  The onus must always be on the state to justify the evidence it seeks to utilize in a prosecution in a free and just society.  Fuller disclosure should always be the course set.  An onus placed on the accused to establish anything beyond possible relevance goes directly against the established law and the accused’s fundamental human rights.
The suggestion in the Discussion Paper that “information regarding the calibration and operation of the ASD” will not be relevant because of the later AI readings confirms the BAC allows the state to conduct unreliable searches and justify detention, with no remedy for the person whose rights are being impinged upon, merely on the basis that the AI will solve the matter.  On this basis the whole ASD scheme may as well be eliminated as it justifies a police officer at any time to randomly pick someone off the road and take them to the station for testing.

The government and the Crown should seek to provide the fullest disclosure.  Instead of limiting the disclosure, why not provide all information from the instruments.  In jurisdictions such as Florida the information is available.  It shows enforcement and justifies spending in certain areas and also ensures that an accused who is convicted is convicted for the right reasons and with an instrument that is operated properly and being operated properly.  The pride of an open system with information being provided is what should be sought.
Right to Counsel
The right to counsel is clearly enshrined in the Charter.  This right encompasses the informational component and the implementational component.  The Discussion Paper seems to discuss the implementational component but not much regarding the informational component which is equally as important is discussed.  It is integral to our justice system that a detained individual know why they are being detained.  The implementational component is also important though.
The provisions put forth in the discussion paper seem to fly directly in the face of s. 10 of the Charter. I cannot envision such a limitation on the rights of the accused short of using the not withstanding clause in the Charter.  The violation of an accused’s rights in this case is certainly more than minimal and cannot be justified under s. 1 of the Charter.  

The Courts have already dealt with issues regarding counsel of choice being available and what is a reasonable period of time to wait.  Not requiring the police to aid an individual being detained in contacting counsel is tantamount to eliminating the right to counsel absolutely.  Interfering with the reasonable limits already placed on an individual’s rights and further limiting them will be in direct violation of the Charter and not minimally intrusive.  Such a provision cannot and should not stand. 
